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Do Your Safety Incentives
Violate OSHA Regulations?

You consider your company's safety incentive program an effective way

to promote safe behavior among your employees and reduce injuries. But
OSHA could see the very same program as unlawful discrimination and a
violation of OSHA recordkeeping regulations and whistleblower protections.

SHA regards the abil-

ity to report injuries

or illnesses without

fear of retaliation
as “crucial to protecting worker
safety and health.” Without that
right, “Employees do not learn of
and correct dangerous conditions
that have resulted in injuries, and
injured employees may not re-
ceive the proper medical atten-
tion or the workers’ compensa-
tion benefits.”
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This Just In

With marijuana legalized
in five states, and legal
for medical use in 23 states plus
Washington, DC, and Guam,
what will that do to your drug-
free workplace programs?

The state of Maine recently
reported that 2015 brought the
highest percentage of positive
drug tests since testing began.
Five percent of all drug tests
run by Maine employers read
positive for drug use. Accord-
ing to the state’s Department of
Labor,”...many employers use a
common five-panel test includ-
ing cannabinoids (marijuana),
amphetamines, cocaine, opi-
ates, and phencyclidine. Can-
nabinoids accounted for 84.1
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According to an OSHA memorandum
to compliance officers, certain incentive
programs discourage the reporting of inju-
ries and encourage discrimination against
workers who report injuries. These include:

1 Taking disciplinary action against all em-
ployees who are injured on the job, re-
gardless of circumstances. Reporting an
injury is always a protected activity, and
OSHA views discipline against an em-
ployee who reports an injury as a direct
violation of whistleblower statutes.

2 Taking disciplinary action against an em-
ployee who violates an employer rule
about the time or manner for report-
ing injuries and illnesses. OSHA recog-
nizes that employers have a legitimate
interest in establishing procedures for
receiving and responding to reports
of injuries. However, such procedures
must be reasonable and may not unduly
burden the employee’s right and ability
to report. For example, the rules cannot
penalize workers who do not realize im-
mediately that their injuries are serious
enough to report, or even that they are
injured at all.

3 Disciplining an injured employee be-
cause the injury resulted from his/her
violation of a safety rule. OSHA en-
courages legitimate workplace safety
rules to eliminate or reduce workplace
hazards and prevent injuries. In some
cases, however, an employer may use

a work rule as a pretext for discrimina-
tion against a worker who reports an
injury. OSHA will investigate these situ-
ations carefully, looking at whether the
employer monitors for compliance with
the work rule in the absence of injury
and whether it consistently disciplines
employees who violate the work rule
in the absence of an injury. Enforcing
a rule more stringently against injured
employees than noninjured employees
may suggest that the rule is a pretext
for discrimination against an injured
employee.

4 Creating a program that unintentionally

or intentionally incentivizes employees '

to not report injuries. For example, an
employer might enter all employees
who have not been injured in the previ-
ous year in a drawing to win a prize, or a
team of employees might be awarded a
bonus if no one from the team is injured
over some period of time. Such pro-
grams might be well-intentioned efforts
to encourage workers to use safe prac-
tices. However, there are better ways to
encourage safe work practices.

Acceptable Safety Incentives

A safety incentive program structured
to recognize and reward positive behaviors,
rather than punishing negative ones, is less
likely to draw the wrath of OSHA. Sugges-
tions include:
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percent of all positive test results.”

Regardless of whether an employee is
using marijuana (or any other drug that
could affect reflexes or reaction time) for
medical purposes, employers have the
right to prohibit its use in safety-sen-
sitive positions. For more information
on drug testing and other safety proce-
dures, please contact us.

¥ providing tee shirts to workers serving
on safety and health committees

¥ offering rewards for suggesting ways
to strengthen safety and health

¥ throwing a recognition party at the
successful completion of company-
wide safety and health training.

For more suggestions on structuring a
safety program and complying with OSHA
rules and guidelines, please contact us. @



Claims Management

Successtul Return-to-Work Programs
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Fifty-five percent of employers are providing accommodations to assist employ-
ees in returning to work. Of these, 54 percent are reporting success. Forty-five
percent are providing accommodations to employees with disabilities to stay at
work in lieu of absence. Of these, 54 percent are reporting success.'

eturn-to-work programs can

get injured employees back to

productive work, saving you

workers’ compensation lost
time dollars. In addition, a worker who re-
turns to work quickly is less likely to stay
out on disability. So how do you develop a
successful return-to-work program? What
are the pitfalls to avoid?

A successful return-to-work program
starts with a detailed company plan that
has management support and has been
thoroughly discussed with employees so
that they understand their role in getting
well and returning to work.

Three important components of the
plan should be:

% Job descriptions and analyses for
each job. Job descriptions and analyses
are important tools for doctors and in-
surance companies to use to determine
how soon an employee can return to
work and what duties he or she will be
able to do. Detailed job descriptions are
especially helpful if the injured worker

has become disabled, making it rela-
tively easy to decide whether he can
perform his old job — with or without
accommodation.

A process for regular communica-
tions. Open and regular communica-
tions between the injured worker, his
supervisor, the doctor and the insur-
ance company help keep the worker’s
treatment on track. When workers
know they are missed and that their
managers are concerned about their
recovery, they maintain a more posi-
tive attitude and tend to return to work
more quickly.

¥ Return-to-work agreement. Using an
agreement that clearly states the re-
sponsibilities of the employer and the
injured worker will help employees un-
derstand what they need to do if they
are injured. Both the employer and em-
ployee should sign the agreement.

Pitfalls to Avoid

Return-to-work programs can be a
minefield of problems due to the variety
of rules and regulations that apply, includ-
ing the Americans with Disabilities Amend-
ment Act of 2008 (ADAAA), the Family
Medical Leave Act (FMLA) and various state

continued on next page
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workers’ compensation laws.

ADA issues: ADAAA significantly ex-
panded the definition of disabilities, and,
therefore, more injured workers can be
expected to be classified as disabled when
they return to work. For instance, “physical
impairment,” a key part of the ADA defini-
tion of disability, now includes major life
activities such as having difficulty in walk-
ing, standing, bending and lifting.

Workers with injuries that result in any
of those impairments are considered dis-
abled and require reasonable accommoda-
tion to perform their jobs. The workers are
also usually eligible to receive a workers’
comp disability settlement.

FLMA rules: An injured employee may
choose to go on unpaid leave, rather than
participate in an early return-to-work pro-
gram. Under FMLA rules, the employer
must accept the leave, and the employee
maintains the right to have her job back af-
ter returning from FMLA. (The good news
is that the company can usually stop mak-
ing the workers’ comp indemnity payments
during the leave.)

Long employee absence: When com-
panies are not able to develop a light duty
schedule for injured workers, they stay at
home until ready to assume their old job.
The longer they stay home, the higher the
chance they will malinger, finding physical
reasons to further delay return. Immedi-
ately after a worker is injured, the manag-
er should use the worker’s job analysis to

identify those duties he or she may able to
perform during recovery. A return-to-work
plan should allow a worker to perform as
many of his normal tasks as possible, while
augmenting them with other work that will
not affect the injury.

Insufficient budget: Some companies
make the mistake of not adequately fund-
ing return-to-work programs. Good pro-
grams have costs. Someone has to manage
the program, and extra people may have to
be hired to do part of the injured worker’s
job. However, return-to-work programs ac-
tually save money because employees are
back at work sooner. Savings also come
from:

¥ Lowering the odds of expensive litiga-
tion.

3 Reducing claims reserves.

¥ Reducing the injury’s impact on the
company’s workers’ comp experience
modification and insurance rates.

Difficulties in following mandatory
medical exams: Companies need to follow
strict guidelines for medical exams that are
used to release employees back to work
— for both full-time and light-duty assign-
ments.

If you would like advice on how to de-
velop a successful return-to-work program,
giveusacall. @

Source: Prudential Ninth Annual Study of Em-
ployee Benefits, released February 2016
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Using Ergonomics
to Control
Musculoskeletal

Disorders (MSDs)

Whether you call them musculo-
skeletal disorders (MSDs), repetitive
strain injuries or cumulative trauma
disorders, they add up to a painful
condition for affected workers...and
a costly problem for employers.

he U.S. Department of Labor de-

fines a musculoskeletal disorder

(MSD) as an injury or disorder of

the muscles, nerves, tendons,
joints, cartilage, and spinal discs. MSDs do
not include disorders caused by slips, trips,
falls, motor vehicle accidents, or similar ac-
cidents. MSDs accounted for 32 percent
of all injury and illness cases in 2014 for
all types of employers, public and private.
MSDs caused 33.8 cases per 10,000 full-
time workers.

Workers in certain industries are more
likely to experience an MSD. Nursing assis-
tants and laborers and freight, stock, and
material movers incurred the highest num-
ber of MSD cases.

continued on next page



Ergonomics: Changes in

Design and Thinking

MSDs result when there is a mismatch
between the physical requirements of a
job and the physical capacity of the human
body. Rather than forcing the body to adapt

P

to a job, the science of
ergonomics adjusts
the job to fit the body’s
needs by altering the
ways tasks are done
and eliminating aggra-
vating activities.

Taking the follow-
ing steps will help you
improve ergonomics at
your worksite:

1 Learn about body
mechanics and the
interrelationship
of body and work
environment in job
performance. How
can the physical
environment be al-
tered to make work

.
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safer and more productive?
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Position equipment properly for the
user and train workers on its safe use.
Tailor chairs, desks and other office
equipment to individual users as much
as possible in terms of height, length,

4

distance and size adjustments. Also be
aware of how individuals’ medical con-
ditions could influence how they oper-
ate within the workstation. Emphasize
posture and body placement.

Instruct employees to take rests at given

N
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intervals and show them stress-reliev-
ing stretches and exercises for bodies,
wrists and eyes.

Evaluate tools and equipment: What
are their intended uses? What is their
expected volume of use? How much
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strength/force do they require? What
positions do employees use when work-
ing with the equipment? How much re-
petitive motion on the operator’s part
does the equipment require? Are em-
ployees using them correctly? Can you
reconfigure  existing
equipment to make it
more  ergonomically
correct, or do you
need new equipment?
A one-size-fits-all ap-
proach to worksta-
tion re-design won't
help—instead, focus on
devising ways to make
the workstation con-
form to the individual.
5 Provide ergo-
nomics education.
Train employees in the
proper use and place-
ment of workplace
equipment. It is impor-
tant that workers think
ergonomically. Training
exercises and video
presentations can increase employee
awareness about how to carry out job
tasks most safely.

For more information on eliminating

or mitigating ergonomic problems, please
contactus. @

more on next page
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Working Against Workplace Violence

early 2 million American workers report having been
victims of workplace violence each year. Unfortunately,
many more cases go unreported.

So what are the main steps you can take to minimize such
risks?

OSHA recommends a “zero-tolerance policy towards work-
place violence,” while the FBI says that “employers should adopt
clear no-threats and no-violence policies and prevention plans.”
A business should prevent the root causes of workplace violence
by “creating an atmosphere of fairness, trust and cooperation be-
tween employees and management,” says the FBI’s National Cen-
ter for the Analysis of Violent Crime.

Other recommendations include:

Communicate anti-violence policies for employees

Survey employees to get their ideas about the risk of violence
and preventive measures

Train employees to recognize the warning signs of violence
Provide violence prevention training for managers, especially
regarding downsizing and termination procedures

Provide physically secure workplaces

Adopt staffing policies that keep staff safe on the job

L T

¥ Cooperate with unions and other business on employee safety
% Formulate action plans so managers and supervisors know
what to do when violence occurs.

Richard V. Denenberg and Mark Braverman, the authors of
an influential book called The Violence-Prone Workplace: A New
Approach to Dealing with Hostile, Threatening, and Uncivil Be-
havior, caution managers and employers to avoid focusing too
much on dysfunctional and violence-prone individuals, while not
paying enough attention to the dysfunctional workplace. They
identify failure to recognize and defuse conflicts as the primary
causes of workplace violence.

Larry Chavez, an expert on workplace violence and crisis com-
munications, recommends providing formal instruction for man-
agers to recognize and eliminate organizational risk factors that
have led to violence in other organizations. “They must also be
instructed in defusing hostile employees so as to prevent an an-
gry outburst from escalating into violence.”

For more information on preventing workplace violence, see
OSHA’s website at

or consult with a safety professional. We can provide
suggestions. @
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